IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE

STATE OF TENNESSEE v. ROBERT BLOCKER

Direct Appeal from the Criminal Court for Hamilton County
No. 209398 and 209401 DouglasA. Meyer, Judge

No. E1999-01624-CCA-R3-CD - Decided June 5, 2000

Defendant, Robert Blocker, gppeal shisjury convictionsfor felony murde and attempted especially
aggravated robbery. The defendant raisesthe following issuesfor our review: (1) whether the trial
court erred when it failed to suppress statements the defendant madeto the police department while
being interrogated; (2) whether the prosecution failed to present sufficient evidenceto establish that
the defendant intended to commit afelony with the co-defendants; (3) whether thetrial court erred
by failing to alow testimony about the defendant’ s statements shortly after the crime; (4) whether
thetrial court erredin alowing the prosecution to question aco-defendant about hisrefusal to testify
at his own tria; (5) whether the trial court erred in allowing the prosecution to argue facts not
presented in evidence; (6) whether thetrial court erred whenit permitted the prosecution to conduct
recross examination on matters not covered in redirect examination; and (7) whether thetrial court
erred in allowing the prosecution to impeach the defendant with testimony he gave during his
juvenile court transfer hearing. After thoroughly reviewing the record, we conclude aremand is
necessary in order todeterminethe admissibility of the defendant’ s statements during interrogation.
The judgment of the trid court is vacated, and the case is remanded for a new hearing on the
motion to suppress.

Tenn. R. App. P. 3Appeal asof Right; Judgment of the Criminal Court Vacated; Remanded.

RiLEY, J. delivered the opinion of the court, in whichWoobaLL and GLENN, JJ. joined.
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OPINION

FACTS

During the evening of October 8, 1995, the 15 year-old defendant saw hiscousin, 17 year-old
Calvin Trammell. Whilewalking to Trammell's house, both individual s stopped at the home of the



defendant's brother, 17 year-old Delivetrick Blocker. According to defendant’ s pretrial statement,
the three of them discussed calling a cab and robbing the driver. The three individuals walked to a
nearby convenience stare, where they placed acall toalocal cab company. When the cab arrived,
the cab driver was instructed to take the three individual s to alocation about a half mile from the
convenience store.

When the cab reached the location, the defendant's brother got out of the cab and put a
sawed-off shotgun through thepassenger sidewindow, pointingitat the cab driver. Thedefendant's
brother then demanded that the cab driver give him hismoney. The cab driver began to reachdown
beside the drivers seat, at which point the defendant’ s brother shot and fatally wounded the driver.
The defendant's brather ran in one direction, and the defendant ran with Trammell in a different
direction.

OnOctober 23, 1995, thedefendant, Calvin Trammell and Delivetrick Blocker werearrested
in connection with the murder of the cab driver. All three were taken to the Chattanooga Police
Department where they were interrogated. Each of the three individuals had a parent or guardian
present during the gquestioning, and each waved his Miranda rights by signing a rights waiver.
During questioning, each admitted involvement in the homicide.

At the juvenile level, the defendant filed an unsuccessful motion to suppress the statement
given to the detectives. Further, a juvenile transfer hearing was conducted, and the case was
transferred to adult court. Prior to trial, the criminal court held another hearing on the motion to
suppress. The juvenile court transfer hearing transcript was admitted by agreement at the motion
to suppress hearing, and the motion to suppress was again denied.

A criminal court jury found the defendant guilty of felony murder and attempted especially
aggravated robbery. For the felony murder conviction the defendant was given alife sentence, and
for the attempted especially aggravated robbery conviction the defendant was given a ten year
sentence, both to run concurrently.*

The defendant appeals the convictions, aleging: (1) his statement was not freely and
voluntarily given; (2) the prosecution failed to present sufficient evidence to show that heintended
to commit a felony with the co-defendants; (3) the trial court erred by failing to alow testimony
about the defendant’ s statements shortly after the crime; (4) the trial court erred in allowing the
prosecution to question a co-defendant about hisrefusal to testify at hisowntria; (5) thetrial court
erred in allowing the prosecution to argue facts not presented in evidence; (6) thetrial court erred
when it permitted the prosecution to conduct recross examination on matters not covered in redirect

'Defendant, Calvin Trammell and Delivetrick Blocker wereall tried separately. Delivetrick
Blocker was convicted of felony murder and especially aggravated robbery, the latter conviction
being reduced to attempted especially aggravated robbery. Hereceived consecutive sentencesof life
without the possibility of parole and 9 years, respectively. Trammell was convicted of attempted
aggravated robbery and received a sentence of 5 years.
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examination; and (7) thetrial court erred in allowingthe prosecution toimpeach the defendant with
testimony he gave during his juvenile court transfer hearing.

DEFENDANT'SCLAIMS

(1) Voluntariness of Statement

The defendant contends that thetrial court erred when it failed to suppress his statement he
gave to the detectives during interrogation, claiming such statement was not freely and voluntarily
given. A number of factors must be considered in determining whether or not the defendant
voluntarily, knowingly and intelligently waived hisMirandarights.

A. Standard of Review

Thetria court’s determination at the suppression hearing that the statement was voluntary
is presumptively correct on appeal. State v. Stephenson, 878 S.\W.2d 530, 544 (Tenn. 1994). This
determination is binding unless the evidence in the record preponderatesagainst that finding. State
v. Carter, 988 S.\W.2d 145, 149 (Tenn. 1999).

When determining whether an accused has voluntarily, knowingly and intelligently waived
his Miranda rights, this court must consider the totality-of-the-circumstances which existed when
the accused waived theserights. Mirandav. Arizona, 384 U.S. 436, 444, 16 L .E.2d 694, 724 (1966);
Statev. Callahan, 979 SW.2d 577, 581 (Tenn. 1998); State v. Middlebrooks, 840 SW.2d 317, 326
(Tenn. 1992); State v. Benton, 759 SW.2d 427, 431 (Tenn. Crim. App. 1988).

Where the defendant is ajuvenile and contends that his or her waiver of Mirandarights was
not vol untarily, knowingly and intelligently made, such wai ver “ shall beanalyzed under thetotality-
of-the-circumstancestest.” Callahan, 979 SW.2d at 583. Under the “totality-of-the-circumstances
test thefactsmust reveal an uncoerced choice andtherequiredlevel of comprehension beforeacourt
can properly concludethat Miranda rights have beenwaived.” Statev. Blackstock,  SW.3d _,
___(Tenn. 2000). When examining juvenile Miranda waivers, this court must closely examine the
following factors: (1) al circumstances surrounding theinterrogation, including, but not limited to
the juvenile s age, experience, education, and intelligence; (2) the juvenile s capacity to understand
the Miranda warnings and the consequences of the waiver; (3) the juvenile’s familiarity with
Mirandawarnings or the ability to read and write in the language used to give the warnings; (4) any
intoxication; (5) any mental disease, disorder or retardation; and (6) the presence of a parent,
guardian, or interested adult. Callahan, 979 SW.2d at 583. However, one of thesefactors, standing
alone, will not necessarily render awaiver of theMirandarightsinvalid. 1d.

B. Suppression Hearing

The primary issues at the suppression hearing were whether the officers advised the
defendant of his Miranda warnings prior to his pretrial statement, and whether he was coerced and
intimidated into making the statement. Thiswas primaily afactual dispute between the defendant
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and his mother versus the officers. Thetrial court concluded that the officers had advised the
defendant of his Miranda warnings prior to his pretrial statement, and further found that the
defendant was not coerced by the officers into making his statement. Since these were primarily
credibility issues, the evidence at the suppression hearing does not preponderate against these
findings. Therefore, based upon the testimony received at the suppression hearing, the trial court
did not err in refusing to suppress defendant’ s pretrial statement.”> However, that does not end our

inquiry.
C. Tria Testimony

Tennessee followsthe majority view that “ appellate courts may consider evidence adduced
at trial in evaluating the correctness of apretrial ruling on amotion to suppress.” Statev. Henning,
975 S.W.2d 290, 297-98 (Tenn. 1998). There was significant and substantial testimony bearing on
the issue of voluntariness of the confession that was introduced at trial but not introduced or
considered in themotion to suppress. Specifically, therewasno expert testimony at the suppression
hearing and no testimony concerning the juvenile defendant’s intelligence level, capacity to
understand the consequences of hisMirandawaiver, or mental condition. Thesearerelevant factors
to consider in determining the propriety of ajuvenile’ sMirandawaiver. Callahan, 979 SW.2d at
583. Most of the following evidence, which was introduced at trial, was never presented or
considered at the motion to suppress hearing. We examinethisevidencein light of thefactorsto be
considered in determining whether the juvenile voluntarily waived hisMirandarights. Id.

In October 1995, the defendant was a 15 year-old juvenile, was approximately 5' 2" tall,
weighed 90 pounds, and had an 1Q of 80. While the defendant was 15 years old, the defendant was
functioning with the mind set of a 12 or 13 year-old child.?

The defendant had entered the ninth grade a few weeks before the crimes in this case
occurred. However, records indicate that the defendant dropped out of school shortly thereafter.
Further, the defendant had an unstable academic history.

Aside from having a low 1Q, the defendant was diagnosed with Attention-
Deficit/Hyperectivity Disorder, which caused him to be easily distracted and prone to acting
impulsively without thinking through the consequences. The defendant’'s Attention-
Deficit/Hyperectivity Disorder existed for at least two years.  The record also indicates the

?Co-defendant Delivetrick Blocker wastried separately and convicted of felony murder and
especially aggravated robbery. He likewise sought to suppress his pretrial statement on the same
grounds as the defendant. This court affirmed the trial court’s refusal to suppress his statement.
Statev. Delivetrick D. Blocker, C.C.A. No. 03C01-9803-CR-00120, Hamilton County (Tenn. Crim.
App. filed March 10, 1999, at Knoxville). Thiscourt also reduced theespecially aggravated robbery
conviction to attempted especially aggravated robbery.

*Co-defendants Trammell and Delivetrick Blocker were 17 years of age.
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defendant had been “ seriously emotionally disturbed” since the age of ten, and school officials had
recommended that the defendant undergo psychological testing when he was 13.

A psychological examination of the defendant performed after the crimes revealed that the
defendant was a submissive person who was easily led by others. Testimony at trial by the
examining psychiatrist established that as aresult of such characteristic, the defendant would have
been easily led by others during the interrogation. Further, testimony was given by both the
detectives and the defendant’ s mother that thedefendant was pressured by hismother to answer the
detective' s questions.

Therecord indicatesthat the defendant’ smother was present when the defendant waived his
Mirandarights. However, at trial she conceded she was under the influence of crack cocaine when
she was at the police station with the defendant. Further, the defendant’ s mother testified that she
wanted the defendant to hurry up and tell the detectives what they wanted to know so she could
leave. Finaly, the defendant’s mother threatened to leave the defendant if he did not cooperate.
Whilethe defendant’ smother was physically present at theinterrogation, her actionswere coercive.

Finally, testimony wasreceived regarding the defendant’ sability to comprehend theMiranda
warnings. Expert testimony indicated that the juvenile defendant could understand the words of the
Miranda warnings, but he had problems understanding the effect of the Miranda warnings.

D. Our Determination

Although we have aright to consider thistrid testimony, we arereluctant to conclusively
determinethe effect of thistestimony upon the vduntarinessof the statement that the defendant has
sought to suppress. We were not present to judge the credibility of the witnesses at the motion to
suppressor at the trial. Further, thetrial court has nat had an opportunity to address thisissuein
light of the trial testimony. Thus, we believe it to be appropriate to remand the suppression issue
for another hearing. Indoing so, werecognizethat thetrial court isnot responsiblefor thenecessity
of the remand. At the suppression hearing the trial court properly ruled based upon the evidence
presented at the hearing. Nevertheless, aremand is necessary in light of the evidenceintroduced at
trial.

(2) Sufficiency of the Evidence

Thedefendant contendsthat the prosecution fail ed to present sufficient evidenceto show that
the defendant intended to commit a felony with the co-defendants. On appeal, the state is entitled
to the strongest legitimate view of the evidence and all legitimate or reasonable inferences which
may be drawn therefrom. State v. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994). This Court will not
disturb averdict of guilt dueto the sufficiency of the evidenceunlessthe defendant demonstratesthat
the facts contained in the record and the inferences which may be drawn therefrom areinsufficient,
as amatter of law, for arational trier of fact to find the accused guilty beyond a reasonable doukxt.
Statev. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App. 1996). Accordingly, it isthe appel late court's
duty to affirm the conviction if the evidence, viewed under these standards, was sufficient for any
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rational trier of fact to have found the essential elements of the offense beyond a reasonabl e doulit.
Tenn. R. App. P. 13(8); Jacksonv. Virginig 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L.Ed.2d
560 (1979); Statev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994).

Viewing the evidence in alight most favorable to the state, as we must, the defendant had
engaged in aconversation about robbery with hisco-defendantsprior to thevictim being robbed and
shot. According to the defendant’ s statement, he knew his brother had a gun when he got into the
cab. Aslong astheintent exists to commit the robbery prior to or concurrent with the killing, the
underlying felony istransferred to el evate an unintentional killingto felony murder. Statev. Buggs,
995 SW.2d 102, 107 (Tenn. 1999). Thefact that the defendant may not have intended that akilling
take place is not determinative. A defendant is criminally responsible for the crime of his co-
defendant as the natural and probable consequence of the contemplated armed robbery. State v.
Carson, 950 SW.2d 951, 956 (Tenn. 1997). A rational trier of fact could conclude the defendant
had the requisite intent to commit the armed robbery with his co-defendants prior to the time the
killing took place. Accordingly, the evidence is sufficient to support the guilty verdict.

(3) Exculpatory Statement

The defendant contendsthat thetrial court erred by failingto alow testimony that tended to
exculpatethe defendant. Specifically, the defendant wishedto introduce testimony from Trammell
that defendant made an excul paory statement whilethey were fleeing from the scene. A review of
the record shows that after an objection was sustained on grounds of hearsay, there was no offer of
proof as to what the testimony would have been. We will not speculate as to the naure of this
testimony. Thisissueiswaived. See Tenn. R. Evid. 103; Tenn. R. App. P. 36(a).

(4) Co-Defendant’s Testimony

The defendant contends that the trial court erred in alowing the prosecution to ask co-
defendant Trammell, “Okay, when you had an gpportunity to testify in your own trial, did you?’
However, we note that Trammell had earlier testified without objection that he did not testify at his
trial. Furthermore, we note that Trammell never responded to the subject question after counsel
objected. Since defendant has demonstratedno prejudice, thisissueiswithout merit. TennR. App.
P. 36(b).

(5) Closing Argument
The defendant contends that the trial court erredin allowing the prosecution to argue facts
not presented in testimony. Specifically, the defendant contends that the prosecuting attorney

incorrectly summarized thetestimony of the defendant’ smother. However, our review of therecord
shows that the prosecuting attorney’ s statement was accurate. Thisissue iswithout merit.

(6) Scope of Recross Examination
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Thedefendant contendsthat thetrial court erred whenit permitted the prosecutionto conduct
recross examination on grounds not covered in redirect examination. The scope of questions asked
when examining awitness is at the trial court’s discretion, and this court will not disturb such a
decision absent an abuse of that discretion. State v. Barnard, 899 S.W.2d 617, 624 (Tenn. Crim.
App. 1994). This court finds no abuse o discretion by thetrial court.

(7) Juvenile Court Testimony

The defendant contends that the trial court erred in alowing the prosecution to impeach the
defendant with testimony he gave during hisjuvenile court transfer hearing. At trial the defendant
testified that heinitially said nothing to the officers about the offense. He wasthenimpeached with
his juvenile hearing testimony in which he stated that he told the officers he “didn’t have anything
to do with it.”

Pursuant to Tenn. Code Ann. § 37-1-134(f)(1), “[s]tatements made by the child at the
juvenile court hearing..are not admissble against the child over objection in the criminal
proceedings following the transfer.” The state contends the statute was not designed to prohibit
impeachment evidence. The statute, however, has no such exception. Regardless, we concludethat
if thetrial court erred in allowing this evidence, it was harmless. Tenn. R. App. P. 36(b).

CONCLUSION

Thiscourt vacatesthe convictionsof the defendant and remandsthis casefor another hearing
on the motion to suppress. The partiesmay rely upon evidence already in the record and/or may
introduce additional evidence relevant to this issue. If the trial court overrules the motion to
suppress, it shall enter an order accordingly and reinstate the judgments of conviction from which
the defendant may appeal. If thetrial court grantsthe motionto suppress, it should grant anew trial
in which the defendant’ s pretrial statement will not be introduced.*

*Although this procedure is unusual, similar orders of remand have been utilized by this
court. See State v. Keith Slater, C.C.A. No. 01C01-9709-CC-00435, Giles County (Tem. Crim.
App. filed January 27, 1999, at Nashville); State v. William Chouinard, C.C.A. No. 03C01-9311-
CR-00357, McMinn County (Tenn. Crim. App. filed February 9, 1995, at Knoxville).
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